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The impact of recent employment law and tax developments on PCN staffing 
arrangements 

Kraft HR was asked by General Practice Task Force (GPTF) to advise on the impact of recent 
employment law development and how they impact PCNs.  Key emerging issues for PCNs include 
how to share workforce effectively, using casual workers and zero hours employees, IR35 and 
managing the effect of overtime on holiday pay. 

Due to the innovative and individual ways that the PCNs operate to deliver services on behalf of 
their constituent practices, we’ve found that no one solution will work for everyone.  The purpose of 
this paper is to make you aware of some key issues when securing staff to deliver services and some 
of the challenges that have been presented to date by the way that PCNs contract with employees, 
workers and practice staff to deliver services. 

PCNs are central to the delivery of the Extended Access Initiative (EAI) on behalf of their practices.  
Workforce had been provided for EAI in four ways: 

Category 1 Practice employees who work overtime for the PCN, commonly in a ‘hub’ location 

and are paid for doing so at enhanced rates by their employing practice.  The PCN 

then reimburse the practice the cost of the overtime payments.  

Category 2 Practice employees who hold a separate casual worker agreement with their 

practice relating specifically to the work they do for the PCN.  

Category 3 Practice employees who work independently of their practice employer for the PCN, 

commonly as casual workers and are paid for their work by the PCN. 

Category 4 People that have no employment relationship with any of the constituent practices 

and work as casual workers or contractors for the PCN and are paid for their work by 

the PCN. 

Holiday pay and overtime:  Earlier in 2019 the Court of Appeal ruled that pay relating to voluntary 
overtime should contribute to value of holiday pay and be included in holiday pay calculations.  As 
such, paying only basic pay when an employee goes on holiday is unlawful and claims for back pay 
can go back for a period of two years.  Where category 1 employees are working significant amounts 
of overtime, this creates a holiday pay liability and so the level of reimbursement should take 
account of the additional cost of holiday pay resulting from any overtime worked for the PCN.  In 
addition, where practices include PCN overtime pay in holiday pay calculations, Practice staff may 
justifiably ask why the same rule is not applied to any overtime they do in connection with their own 
practice work. 

Rolled up holiday pay:  The PCNs that have opted to use category 2, 3 or 4 workers have also opted 
to use rolled up holiday pay rather than allowing 5.6 weeks paid leave as per the European Working 
Time Regulations.  Rolled-up holiday pay remains unacceptable as it does not actually enable paid 
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holidays.  However, recent case law has provided a defence for organisations that use rolled-up 
holiday pay and some PCNS are relying on this.  However, our advice is to comply with the Working 
Time Regulations and build a minimum of 5.6 weeks paid holiday into the contracts of casual 
workers. 

Dual engagement:  Category 2 workers will hold an employment contract for their Practice work and 
a casual worker agreement for their PCN work.   Such dual engagement arrangements are unusual 
and are not without their problems and so any PCN/Practice considering this option need to be 
mindful of latent issues such as those relating to pensions, sickness absence and sick pay, 
redundancy and management of misconduct. 
 
Employment status:   The Taylor review of modern working practices published its report in July 
2017.  Case law on employment status in the “gig economy” has been busy ever since.  Parties of all 
political persuasions appear keen to regulate the way employers’ contract for labour.  In particular, 
the law relating to zero hours employment and casual workers appears set to change.  However, the 
degree of change and impact on organisations that use such labour is not yet known.  This will be an 
area of interest for Practices and PCNs that use Category 2, 3 & 4 zero hours and casual workers.  
 
IR35:  IR35 tackles the tax status of Independent Contractors who commonly operate for end users 
through an intermediary company and in doing so, pay corporation tax rather than being subject to 
PAYE.  HMRC are concerned that a significant proportion of Independent Contractors should be 
classed as workers or employees for tax purposes and that the contractor arrangement has been 
artificially set up to avoid the payment of tax and National Insurance that would normally apply to 
employees or workers.  IR35 places responsibility on end use for assessing the contractual 
documentation and the “day to day reality” of the relationship between the parties. Crucially, the 
end user is liable for the tax if they get it wrong.  IR35 has for some time applied to some NHS 
contractors such as GMS and PMS contract holders.  However, from April 2020, it will apply more 
widely in the private sector.  

Category 4 arrangement can involve the use of contractors such as GP Locums and nurses to deliver 
services.  There are risks that accompany this approach if the contractors delivering the service are 
not taxed at source.  HMRC have a set of criteria that define an Independent Contractor for tax 
purposes and an audit of some operating models within PCNs do not meet these criteria with 
sufficient rigor to confidently defend the decision not to tax the Contractor at source.  This leaves a 
large potential tax and NI liability to the PCNs, should they be inspected by the Revenue.  PCNs will 
therefore wish to assess each contractor case on its merits. 

Information sharing and data protection:  PCNs should ensure that they reach agreements with 
their collaborating Practices regarding confidentiality and sharing employee information and that a 
basis for processing information in the way that they intend to is established that is GDPR compliant. 

Employee relations issues:  Whilst sharing experienced practice staff to deliver services has obvious 
benefits, PCNs and Practices will wish to consider how problems would be tackled.  For example, 
how would misconduct that occurs in the course of practice employment with category 1 and 2 
employees/workers affect their work with the PCN?  How might harassment that occurs in the 
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course of PCN work impact upon the responsibilities that the Practice employer for the 
employee/worker? 

As ever, when challenges arise, people develop solutions tailored around their own operating 
environment.  Because of this, networking is vital so be sure to tap in and link up with other PSNs so 
that solutions and best practice can be shared.  Your LMC is of course central to this and with the 
support of Kraft HR, will continue to signpost and support PCNS in their ongoing development and 
the challenges that they will face. 
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